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These government agencies have a wide range of powers and 
may, among other things, impose an administrative penalty 
(‘bestuurlijke boete’), impose an order subject to a penalty for 
non-compliance (‘last onder dwangsom’), and use administrative 
enforcement (‘bestuursdwang’).

1.4 Have there been any major business crime cases in 
your jurisdiction in the past year?

In September 2018, ING Bank entered into an out-of-court 
settlement with the Public Prosecutor with regard to a suspi-
cion of violating the Money Laundering and Terrorist Financing 
(Prevention) Act and of negligent money laundering, by not 
properly investigating clients and monitoring bank accounts and 
not reporting unusual transactions (on time).  On the basis of 
the settlement, ING Bank had to pay EUR 775 million, which 
is the largest out-of-court settlement in the Netherlands to date.  
In reaction to the Public Prosecutor’s Office’s decision not 
to prosecute any natural persons, three injured parties filed a 
formal complaint with the Court of Appeals in The Hague.  On 
2 October 2019, the Court of Appeals decided that the injured 
parties had standing, meaning that the Court of Appeals will 
have to decide whether or not the Public Prosecutor’s Office 
should investigate and/or prosecute natural persons, too.

In September 2019, the Public Prosecutor’s Office informed 
ABN AMRO Bank that it suspects ABN AMRO of having 
violated the Money Laundering and Terrorist Financing 
(Prevention) Act, too, by failing to report suspicious transac-
tions over a longer period of time.

2 Organisation of the Courts

2.1 How are the criminal courts in your jurisdiction 
structured? Are there specialised criminal courts for 
particular crimes?

There are 11 District Courts, four Courts of Appeals, and one 
Supreme Court.  All of these courts have jurisdiction over crim-
inal cases, although some courts have exclusive competence to 
hear certain types of criminal cases.  The District Courts and 
the Courts of Appeals all have a division specialised in economic 
crimes.

2.2 Is there a right to a jury in business crime trials?

There are no jury trials in the Netherlands.

1 General Criminal Law Enforcement

1.1 What authorities can prosecute business crimes, 
and are there different enforcement authorities at the 
national and regional levels?

The Public Prosecutor is the only authority that has crim-
inal prosecuting powers.  The Public Prosecutor’s Office has 
national and regional divisions.  The national divisions are 
usually in charge of prosecuting crimes that require specific 
knowledge, whereas the regional divisions are in charge of pros-
ecuting offences under general criminal law that have been 
committed within that region.  Business crimes may be pros-
ecuted by any Prosecutor, although the more serious corpo-
rate crimes are usually dealt with by the Functioneel Parket.  This 
national department of the Public Prosecutor’s Office is special-
ised in prosecuting crimes such as bribery, corruption, embez-
zlement, environmental violations, fraud, and tax violations.

1.2 If there is more than one set of enforcement 
agencies, how are decisions made regarding the body 
which will investigate and prosecute a matter?

As mentioned, the Public Prosecutor is the only authority with 
criminal prosecuting powers.  Nevertheless, government agencies 
may impose administrative penalties for certain business crimes, 
too.  If both the Public Prosecutor and a government agency have 
the power to investigate and sanction a certain violation, they 
usually liaise with each other before deciding who will investigate 
(and prosecute or sanction) a(n) (alleged) violation.

1.3 Is there any civil or administrative enforcement 
against business crimes? If so, what agencies enforce 
the laws civilly and which crimes do they combat?

There is no civil enforcement (other than, for instance, the possi-
bility of a civil monetary compensation for damages occurred).  
There are various government agencies that enforce administra-
tive law.  Examples of such agencies include:
■	 the	 Human	 Environment	 and	 Transport	 Inspectorate	

(‘IL&T’);
■	 the	 Inspectorate	 of	 Social	 Affairs	 and	 Employment	

(‘ISZW’); 
■	 the	 Netherlands	 Food	 and	 Consumer	 Product	 Safety	

Authority (‘NVWA’);
■	 the	Dutch	Authority	for	the	Financial	Markets	(‘AFM’);	and
■	 the	Fiscal	Information	and	Investigation	Service	(‘FIOD’).
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account or for the account of a third party, directly or indi-
rectly, financial instruments to which that information relates 
(Article 8 Regulation (EU) no. 596/2014 on market abuse).  The 
prohibited act qualifies as a crime when committed with crim-
inal intent, but as a minor offence when committed unintention-
ally (but with culpability).

• Embezzlement

It is a crime for a person to unlawfully appropriate property that 
belongs to someone else but which he has in his possession other 
than as a result of an offence (Article 321 CC).  Embezzlement 
is different from theft, as the embezzler was lawfully in posses-
sion of the property before appropriating it.  Criminal intent is 
required, for which ‘dolus eventualis’ suffices.

• Bribery of government officials

It is prohibited to make a promise, or to provide or offer a 
service or a gift to a public servant (i) with the object to induce 
that public servant to (refrain from an) act in connection with 
his duties (Article 177 sub 1 under 1° CC), or (ii) as a result or in 
response to such an act (Article 177 sub 1 under 2° CC).  This 
prohibition also applies with regard to former and future public 
servants (Article 178a sub 2 CC resp. Article 177 sub 2 CC), 
foreign public servants (Article 178a CC) and (foreign) Judges 
(Articles 178 and 178a CC). 

All of the above crimes require criminal intent, for which 
‘dolus eventualis’ is sufficient.  The crime mentioned under (i) 
requires that a person had the object to induce the public servant 
to (refrain from an) act in connection with his duties, too.

Similarly, it is prohibited for a public servant to accept or 
request a gift, promise, or service in consideration for certain 
acts (to be) undertaken and acts (to be) refrained from being 
undertaken.  (Articles 363–364a CC.)

• Criminal anti-competition

Any person who establishes, preserves, or increases his or 
another person’s market position by committing a form of 
deception in order to mislead the public or a certain person is 
guilty of engaging in unfair competition, if such activity results 
in any disadvantage for the competitors (Article 328bis CC).  It 
is required that a person has both criminal intent (at least ‘dolus 
eventualis’) with regard to the act itself and to the misleading.  
Intent with regard to the disadvantage, however, is not required.

• Cartels and other competition offences

In the Netherlands, competition law is, other than the prohibi-
tion in Article 328bis CC, enforced through administrative law 
only.

• Tax crimes

There are several tax crimes, such as the failure to comply with 
certain obligations imposed by the State Taxes Act, the obliga-
tion to provide (correct) information to the Tax and Customs 
Administration and the obligation to keep proper records 
(Article 68 State Taxes Act).  These crimes do not require crim-
inal intent (culpability is sufficient). 

The more serious tax crimes concern tax evasion.  According 
to Article 69 State Taxes Act, any person who intentionally fails 
to submit a (correct and complete) tax return (on time), required 
by the State Taxes Act, or fails to comply with the obligations 
of Article 68 State Taxes Act resulting in the underpayment of 
taxes, is criminally liable.  A person who intentionally does not 
(timely) pay taxes that have to be paid upon return, is criminally 
liable as well (Article 69a State Taxes Act).  Both Article 69 and 
69a State Taxes Act require criminal intent (‘dolus eventualis’).

Tax crimes are often also prosecuted through general criminal 
law provisions, such as the forgery of documents (Article 225 
CC) and money laundering (Article 420bis CC).

3 Particular Statutes and Crimes

3.1 Please describe any statutes that are commonly 
used in your jurisdiction to prosecute business crimes, 
including the elements of the crimes and the requisite 
mental state of the accused:

• Securities fraud

There is no specific criminal offence covering securities fraud.  
Instead, the Prosecutor’s Office generally prosecutes this type 
of conduct, invoking the following provisions of the Criminal 
Code (‘CC’): 
■	 Forgery	 of	 documents	 (Article	 225	 CC),	 which	 requires	

a person to have drafted false documents, falsified docu-
ments or used false or falsified documents.  Criminal 
intent is required (for which ‘dolus eventualis’ is sufficient).  
Further, it is required that the person had the intention 
for the document to be used as if it were genuine and 
unfalsified.

■	 Embezzlement	(Article	321	CC),	which	requires	a	person	
to have unlawfully appropriated property that belongs to 
someone else but which he has in his possession other than 
as a result of an offence.  Criminal intent is required (for 
which ‘dolus eventualis’ is sufficient).

■	 Swindling	 (Article	 326	 CC),	 which	 requires	 a	 person	 to	
have assumed a false name or identity, used devious tricks, 
or used a tissue of lies in order to induce someone to 
surrender any property, to render a service, to make avail-
able data, to incur a debt or to cancel an outstanding debt, 
for the purpose of unlawful appropriation for himself 
or for somebody else.  Swindling, too, requires criminal 
intent (for which ‘dolus eventualis’ is sufficient).

Prosecution may further be based on the crime of price 
and market manipulation (Article 334 CC), which requires 
that a person, with the purpose to provide himself or another 
with unlawful benefits, increases or decreases the price of any 
merchandise, stocks, or other valuable papers by disseminating 
false information.  Price and market manipulation require crim-
inal intent, for which ‘dolus eventualis’ is sufficient, too.

Prosecution of securities fraud may finally also be based on 
violation of the rules laid down in the Financial Supervision Act, 
as violation of some of those rules is made punishable under the 
Economic Offences Act (‘WED’).  The prohibited acts qualify 
as a crime when committed with criminal intent, but as a minor 
offence when committed unintentionally (although culpability 
is still required).

• Accounting fraud

It is a crime for a merchant, director, managing partner, or 
supervisory director of a legal entity or company to intention-
ally publish or intentionally allow to be published a false state-
ment or balance sheet, a profit and loss account, a statement of 
income and expenditure or an explanatory note to such docu-
ments (Article 336 CC). 

The prosecution of accounting fraud may further be based on 
the general criminal offences of forgery of documents (Article 
225 CC) or swindling (Article 326 CC).  

• Insider trading

It is prohibited to (attempt to) engage in insider dealing, to 
recommend that another person engages in insider dealing, 
to induce another person to engage in insider dealing, and to 
unlawfully disclose inside information (Article 14 Regulation 
(EU) no. 596/2014 on market abuse).  Insider dealing arises, 
among other things, when a person possesses information and 
uses that information by acquiring or disposing of, for its own 
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• Money laundering or wire fraud

A person is guilty of money laundering if he:
■	 hides	or	conceals	the	real	nature,	source,	location,	transfer,	

or moving of an object;
■	 hides	 or	 conceals	 the	 identity	 of	 a	 person	 entitled	 to	 an	

object or in possession of an object; or
■	 obtains,	possesses,	transfers,	converts,	or	makes	use	of	an	

object,
■	 if	he	 either	 knows	 (Article	 420bis CC) or has reasonable 

cause to suspect (Article 420quater CC) that the object 
derives – either directly or indirectly – from any crime.

Habitual money laundering is considered an aggravating 
factor (Article 420ter CC).

• Cybersecurity and data protection law

Dutch criminal law prohibits various computer-related crimes, 
such as: 
■	 to	 intentionally	 and	 unlawfully	 intrude	 or	 hinder	 the	

access to or use of a computerised system (Articles 138ab 
and 138b CC); 

■	 the	 intentional	 and	 negligent	 destruction,	 damaging,	
rendering unusable, and disabling of a computerised 
network or a telecommunication infrastructure facility, 
the causing of a defective functioning or operation of such 
facility, and the frustration of a safety measure taken in 
respect of such facility.  The act is punishable if it may 
result in at least a danger to goods or the rendering of 
services (Articles 161sexies and 161septies CC);

■	 to	 intentionally	 and	unlawfully	 alter,	 erase,	 render	unus-
able, or disable data which is stored, processed, or trans-
ferred by means of a computerised device or a telephone 
infrastructure facility, or to add other data thereto (Article 
350a CC); and

■	 to	negligently	cause	data	that	is	stored,	processed,	or	trans-
ferred by means of a computerised device or a telephone 
infrastructure to be altered, erased, rendered unusable, or 
disabled, or causes other data to be added thereto, provided 
that this causes serious damage to that data (Article 350b 
CC). 

Data protection law is mostly enforced through adminis-
trative law, although eavesdropping on (telephone) conver-
sations, recording (telephone) conversations, recording data, 
and covertly making pictures constitutes a crime under certain 
circumstances.

• Trade sanctions and export control violations

The Dutch Sanctions Act prohibits the violation of trade sanc-
tions and export control violations.  The Sanctions Act func-
tions as a framework act, permitting ministerial regulations to 
be issued in compliance with international treaties establishing 
trade sanctions and export control violations.  

The intentional violation of trade sanctions and export 
control violations prohibited by or pursuant to the Sanctions 
Act constitutes a crime, whereas the non-intentional violation 
of such sanctions and violations constitutes a minor offence (for 
which culpability is still required).

• Any other crime of particular interest in your jurisdiction

■	 Bribery of non-government officials: it is prohibited for (future) 
employees and agents to accept or request a gift, promise, 
or service in consideration for certain acts (to be) under-
taken and acts (to be) refrained from undertaking in viola-
tion of his duties as an employee or agent.  Similarly, it 
is prohibited for persons to give gifts, make promises, or 
offer services to (future) employees and agents of such 
a nature or under such circumstances that that person 

• Government-contracting fraud

Government-contracting fraud is not prohibited as such.  
Nevertheless, government-contracting fraud by making a false 
statement, using a false document, telling multiple lies, or 
concealing a material fact may constitute a common type of 
fraud (Article 225 CC) or swindling (Article 326 CC).  Criminal 
intent is required, for which ‘dolus eventualis’ is sufficient.

Further, it is prohibited to unlawfully use funds that have been 
provided for a specific purpose by or on behalf of the govern-
ment or an international organisation for purposes other than 
those for which these funds were provided (Article 323a CC).  
Criminal intent is required, for which ‘dolus eventualis’ is sufficient.

• Environmental crimes

According to Articles 173a and 173b CC, it is a crime to unlaw-
fully release a substance onto or into the soil, air or surface 
water, if this is likely to endanger public health or the life of 
another person.  The act is punishable if it is carried out with 
criminal intent (for which ‘dolus eventualis’ suffices) or gross negli-
gence.  That requirement does not relate to the consequence of 
the act.  Further, Articles 161quater and 161quinquies CC prohibit 
the exposure and/or contamination of human beings, animals, 
plants, and property to ionising radiation and/or radioactive 
materials.  The act falls under the scope of these Articles if it 
is likely to endanger public health or another person.  Either 
criminal intent (at least ‘dolus eventualis’) or gross negligence is 
required.  As with Articles 173a and 173b CC, the consequence 
of the act is excluded from this requirement. 

Finally, the WED penalises various violations of environ-
mental law, such as the operation of a company without the 
required environmental permit or the violation of an envi-
ronmental permit.  Most offences constitute a crime when 
committed with criminal intent and a minor offence when 
committed without criminal intent (but with culpability).

• Campaign-finance/election law

Dutch criminal law criminalises various intrusions on the right 
to free elections (Articles 125–129 CC), such as:
■	 the	use	of	violence	or	the	threat	of	the	use	of	violence	in	

order to intentionally prevent someone from using his 
voting rights freely; 

■	 bribing	a	person	by	means	of	a	gift	or	promise	in	order	to	
have that person not use his voting rights or use his voting 
rights in a certain way;

■	 employing	a	 form	of	deception	 resulting	 in	 the	 invalida-
tion of a vote cast or in the vote being cast for another 
person than intended;

■	 intentionally	assuming	an	identity	of	another	and	partici-
pating in an election under this assumed identity; and

■	 intentionally	invalidating	a	vote	that	was	held	or	employing	
a form of deception which results in an outcome different 
from the results of the votes legally cast.

• Market manipulation in connection with the sale of derivatives

Article 15 of Regulation (EU) no. 596/2014 on market abuse 
prohibits (to attempt) to engage in market manipulation.  Articles 
12 and 13 define the activities that do and do not comprise 
market manipulation.  The prohibition has been criminalised in 
the Netherlands by the WED.  (Attempted) market manipula-
tion qualifies as a crime when committed with criminal intent, 
but as a minor offence when committed without criminal intent.

Article 334 CC further prohibits that a person increases or 
decreases the price of any merchandise, stocks, or other valuable 
papers by disseminating false information with the purpose of 
enjoying or providing himself or another with unlawful bene-
fits.  Article 334 CC requires criminal intent, for which ‘dolus 
eventualis’ is sufficient.
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certain circumstances, the intent of an individual may be attrib-
uted to a legal entity.  It is not necessary, however, that the indi-
vidual itself acted with intent or gross negligence, as this state 
of mind may also be derived from (for example) the legal enti-
ty’s policy or decisions.

4.2 Is there personal liability for managers, officers, 
and directors if the entity becomes liable for a crime? 
Under what circumstances?

Yes, although liability is not incurred automatically.  Once it 
has been determined that a legal entity has committed a crime, 
superiors who have ‘ordered’ or ‘directed’ (exercised effective 
control) the prohibited conduct may be criminally liable, too.  In 
order to be criminally liable for directing prohibited conduct, it 
is – generally – necessary that a person:
i. had the authority to intervene; 
ii. had some sort of control over the fact whether or not the 

criminal behaviour would occur;
iii. omitted to take measures in order to prevent the criminal 

behaviour from occurring; and 
iv. intended the criminal act and intended to give direction 

to that act.  ‘Dolus eventualis’ suffices, which means that 
the person in question must have knowingly accepted the 
considerable chance that the illicit behaviour would occur.

4.3 Where there is entity liability and personal liability, 
do the authorities have a policy or preference as to when 
to pursue an entity, when to pursue an individual, or both?

The Public Prosecutor’s Office does not have a general, offi-
cial policy as to whether to prosecute a legal entity or an indi-
vidual; this is left to the Prosecutor’s discretion.  Although the 
Prosecutor often prosecutes both the legal entity (in order to set 
an example and confiscate the proceeds of the crime) and the 
individual (in order to show that directors cannot hide behind 
their company), the Prosecutor is often more willing to conclude 
an out-of-court settlement with the legal entity.

4.4 In a merger or acquisition context, can successor 
liability apply to the successor entity? When does 
successor liability apply?

A successor entity may be criminally liable for the acts of the 
old entity, if the new entity is in fact (materially) a continuation 
of the old entity.  Whether this is the case depends on several 
factors, such as the directors, location, activities, etc. (in case 
law, these are referred to as the ‘social reality criteria’).

5 Statutes of Limitations

5.1 How are enforcement-limitations periods 
calculated, and when does a limitations period begin 
running?

In principle, the limitation period starts the day after which the 
crime has been committed (Article 71 CC).  The Criminal Code 
sets out the following limitation periods: 
i. three years for minor offences;
ii. six years for crimes that carry a fine, imprisonment, or a 

maximum prison sentence not exceeding three years;
iii. 12 years for crimes that carry a maximum prison sentence 

exceeding three years but not exceeding eight years; and
iv. 20 years for crimes that carry a maximum prison sentence 

exceeding eight years. 

should reasonably assume that the (future) employee or 
agent is acting in violation of his duties (Article 328ter CC).  
A person may be acting in violation of his duties, too, if he 
does not disclose to his employer or principal that he has 
accepted or requested a gift, offer, or service in violation of 
good faith. 

■	 The Working Conditions Act : the Working Conditions Act 
applies to all employers and employees and aims to main-
tain a safe and healthy workplace.  It is a crime for employers 
to act or refrain from acting in violation with the (provi-
sions based on the) Working Conditions Act, if the employer 
knows or reasonably should know that this is expected to 
endanger the life or health of one or more employees 
(Article 32 Working Conditions Act). 

■	 Facilitating large-scale or professional cultivation of cannabis: it is 
prohibited to prepare, sell, deliver, manufacture, or possess 
objects of which a person knows or has serious reasons to 
suspect that those objects are meant to import, export, grow, 
prepare, process, sell, supply, provide, or transport certain 
types of psychotropic drugs (including cannabis) on either a 
large scale or by a professional party (Article 11a Opium Act).

3.2 Is there liability for inchoate crimes in your 
jurisdiction? Can a person be liable for attempting to 
commit a crime, whether or not the attempted crime is 
completed?

Yes.  A person may be criminally liable for attempting to commit 
a crime (though not a minor offence), provided that that person 
has criminal intent (at least ‘dolus eventualis’) and that his inten-
tion has revealed itself by a first act in the commission of an 
offence (Article 45 CC).  A person may further be criminally 
liable for the preparation of a crime with a maximum sentence 
of at least eight years (Article 46 CC).  A person is not deemed to 
have attempted to commit a crime or to have prepared a crime, 
however, if that crime has not been completed due to circum-
stances that are dependent on the will of that person.

4 Corporate Criminal Liability

4.1 Is there entity liability for criminal offences? If so, 
under what circumstances will an employee’s conduct be 
imputed to the entity?

Yes, legal entities may be liable for criminal offences on the 
basis of Article 51 CC if the relevant behaviour can reasonably 
be attributed to that legal entity.  Although it highly depends 
on the special circumstances of the case whether behaviour can 
be reasonably attributed to a legal entity, an important factor is 
whether the relevant behaviour occurred or was performed ‘in 
the sphere of’ the legal entity. 

The relevant behaviour will be regarded as behaviour that has 
occurred or was performed in the sphere of the legal entity, if 
one or more of the following circumstances exist:
i. the omission or act was committed by a person who is 

employed by or works for the legal entity;
ii. the behaviour was part of the legal entity’s normal course 

of business;
iii. the legal entity benefited from that behaviour; and 
iv. the behaviour was at the disposal of the legal entity and 

it accepted or tended to accept such or similar behaviour, 
which acceptance includes the failure to take reasonable 
care to prevent the behaviour from occurring. 

Should a criminal act require that a party had criminal intent 
or acted with gross negligence, it is further required that this 
mental state also existed on the part of the legal entity.  In 
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6.2 How are investigations initiated? Are there any 
rules or guidelines governing the government’s initiation 
of any investigation? If so, please describe them.

Dutch criminal law does not, in general, obligate the Public 
Prosecutor to investigate and/or prosecute every possible crime; 
Public Prosecutors have prosecutorial discretion in deciding 
whether to do so. 

Investigations usually start on the basis of a criminal report, 
media reports, information from government agencies, or busi-
ness self-reporting.  If the Public Prosecutor’s Office does not 
decide to (further) investigate and/or prosecute, an interested 
party (such as a victim) may request the Court of Appeals to 
order the Public Prosecutor’s Office to do so. 

The use of coercive measures is strictly regulated by crim-
inal procedural law.  Generally, coercive measures may only be 
used if there are ‘reasonable grounds’ or a ‘serious suspicion’ to 
believe that a criminal offence has been committed.  This differs 
for the vast amount of ‘business-related’ criminal offences crim-
inalised by the WED, however.  For those crimes, certain coer-
cive measures may be used as soon as it is ‘reasonably necessary’ 
to apply such measures for the (more abstract) investigation of 
criminal offences.

6.3 Do the criminal authorities in your jurisdiction have 
formal and/or informal mechanisms for cooperating with 
foreign enforcement authorities? Do they cooperate with 
foreign enforcement authorities?

Yes, the criminal authorities cooperate with foreign prosecu-
tors on the basis of requests for mutual legal assistance.  These 
requests are often based on international and European treaties.  
Incoming requests are handled on the basis of the relevant trea-
ties and Articles 5.1.1–5.8.17 of the Code of Criminal Procedure 
(‘CCP’).  Outgoing requests are handled on the basis of the rele-
vant treaties and the legislation of the receiving state.

On the basis of Articles 5.2.1–5.2.5 of the CCP, Prosecutors 
may also participate in a ‘Joint Investigation Team’ with other 
European prosecutors.

7 Procedures for Gathering Information 
from a Company

7.1 What powers does the government have generally to 
gather information when investigating business crimes?

The government has a wide range of powers to gather informa-
tion when investigating business crimes.  The government may 
(among other things) order companies to produce documents, 
seize documents and files on computers in company offices and 
the homes of directors and employees, and submit directors and 
employees to questioning.  Further, the government may inter-
cept telephone, fax, and e-mail communication.

Document Gathering:

7.2 Under what circumstances can the government 
demand that a company under investigation produce 
documents to the government, and under what 
circumstances can the government raid a company 
under investigation and seize documents?

This depends on the suspicion.  If a company is suspected of 
having committed a criminal offence criminalised under the 
Criminal Code, the Code of Criminal Procedure applies.  The 

There is no limitation period for crimes that carry a maximum 
prison sentence exceeding 12 years and for a number of enumer-
ated offences involving an underage victim.

5.2 Can crimes occurring outside the limitations period 
be prosecuted if they are part of a pattern or practice, or 
ongoing conspiracy? 

This is usually not possible, although the limitation period for 
participation in a criminal organisation (Article 140 CC) is not 
dependent on the limitation period for acts that the criminal 
organisation committed or intended to commit.  Further, the 
limitation period for ongoing acts does not start until after the 
act has ended.

5.3 Can the limitations period be tolled? If so, how?

Yes.  The limitation period can be tolled by certain acts of the 
Public Prosecutor or the Judge (Article 72 CC).  These acts 
include, among other things:
■	 the	issuance	of	an	indictment;
■	 the	Public	Prosecutor’s	request	to	the	Supervisory	Judge	to	

undertake investigative activities; and
■	 the	Public	Prosecutor’s	request	to	the	Supervisory	Judge	to	

be given leave to start a criminal financial investigation.
After the limitation period has been tolled, a new limita-

tion period starts.  Nevertheless, the right to prosecute a minor 
offence expires after 10 years.  The right to prosecute a crime 
expires once the original limitation period has expired twice.

6 Initiation of Investigations

6.1 Do enforcement agencies have jurisdiction to 
enforce their authority outside your jurisdiction’s territory 
for certain business crimes? If so, which laws can be 
enforced extraterritorially and what are the jurisdictional 
grounds that allow such enforcement? How frequently do 
enforcement agencies rely on extraterritorial jurisdiction 
to prosecute business crimes?

Dutch criminal law applies, insofar as relevant, to: 
■	 any	person	who	commits	an	offence	in	the	Netherlands	or	

on a Dutch vessel or aircraft (Articles 2 and 3 CC); 
■	 any	person	who	commits	an	enumerated	offence,	including	

the forgery of documents (Article 225 CC) if that criminal 
offence has been committed against a Dutch government 
institution (Article 4 CC); 

■	 any	person	who	commits	a	crime	outside	of	the	Netherlands	
against a Dutch person, a Dutch public servant, or a Dutch 
vehicle, vessel, or aircraft, provided that the crime carries 
a minimum prison sentence of at least eight years and that 
the act is also punishable in the country where that act was 
committed (Article 5 CC); and

■	 any	Dutch	national	who	commits	an	offence	abroad	which	
is deemed to be a crime in the Netherlands and is also 
punishable in the country where it was committed (Article 
7 CC).

As a result of the implementation of Directive (EU) 
2017/1371, the Netherlands now has jurisdiction over Dutch 
nationals and residents that commit certain fraud-related crimes 
(such as bribery of public servants, forgery of documents, swin-
dling, and money laundering) abroad that (in short) affect the 
European Union’s financial interests.
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data if (i) the data subject has given consent to the processing 
for one or more specific purposes, or (ii) processing is neces-
sary for one of the enumerated reasons in Article 6 GDPR.  On 
the basis of Article 6 GDPR, the sharing of employees’ personal 
data with government authorities is only allowed if there is a 
legal obligation to do so.  Therefore, it is argued, legal enti-
ties may only share employees’ personal data if they receive an 
order (as opposed to merely a request) to do so from the Public 
Prosecutor or a (Supervisory) Judge.

7.5 Under what circumstances can the government 
demand that a company employee produce documents 
to the government, or raid the home or office of an 
employee and seize documents?

See question 7.2.

7.6 Under what circumstances can the government 
demand that a third person or entity produce documents 
to the government, or raid the home or office of a third 
person or entity and seize documents?

See question 7.2.

Questioning of Individuals:

7.7 Under what circumstances can the government 
demand that an employee, officer, or director of a 
company under investigation submit to questioning? In 
what forum can the questioning take place?

The government may request any suspect company, representa-
tive of a suspect company, or employee of a suspect company to 
submit to an interview by a law enforcement officer.  There is 
no legal obligation to comply with such a request, however.  The 
suspect company has the right to remain silent, which right can 
thus be invoked by the representative of the suspect company 
on behalf of that company.  If the employee of the company 
is considered a suspect, too, he may also choose to remain 
silent.  If the employee is considered a witness, he can only be 
compelled to answer questions by a (Supervisory) Judge.  The 
employee may refrain from doing so, however, if his answers 
would incriminate himself or close relatives or if he can invoke 
professional privilege.  It is the subject of discussion whether 
an employee may refrain from answering questions, too, by 
invoking the company’s right to remain silent.

7.8 Under what circumstances can the government 
demand that a third person submit to questioning? In 
what forum can the questioning take place?

See question 7.7.

7.9 What protections can a person assert upon being 
questioned by the government? Is there a right to be 
represented by an attorney during questioning? Is there 
a right or privilege against self-incrimination that may be 
asserted? If a right to assert the privilege against self-
incrimination exists, can the assertion of the right result 
in an inference of guilt at trial? 

Every law enforcement officer, Prosecutor and (Supervisory) 
Judge who is going to question a suspect has to inform that 
suspect of his right to remain silent, his right to consult with 
an attorney before questioning, and his right to be assisted 

CCP allows the government to order companies to produce 
documents that they are suspected of having in their posses-
sion, provided that there is a reasonable suspicion of a crime 
for which it is possible to impose provisional detention (Article 
96a CCP).  Further, the Supervisory Judge may, at the request of 
the Prosecutor, issue a warrant ordering a company to produce 
documents regardless of whether there is a suspicion of a crime 
for which provisional remand may be imposed (Article 105 
CCP).  These orders cannot be addressed to suspects in a crim-
inal case, however.  

The CCP further allows various officials to search certain 
premises and seize documents.  Company offices may generally 
only be searched by a Supervisory Judge or a Public Prosecutor.  
The Public Prosecutor needs reasonable suspicion of a crime 
for which provisional remand may be imposed (Article 96c 
CCP), whereas the Supervisory Judge may – at the request of the 
Prosecutor – investigate a premise regardless of whether there 
is a suspicion of a crime for which provisional remand may be 
imposed (Article 110 CCP).  Homes of directors and employees 
may only be searched by a Supervisory Judge (Article 110 CCP).   

If a company is suspected of having committed a criminal 
offence criminalised under the WED, the government has much 
broader powers to demand a company to produce documents.  
The government may order companies to allow inspection of 
documents and data ‘in the interest of the investigation’, provided 
that this is ‘reasonably necessary’ for the fulfilment of their duties 
(Article 18 WED).  The government is also allowed to make copies 
of the documents and data.  The order may be directed to anyone, 
including the suspect.

7.3 Are there any protections against production 
or seizure that the company can assert for any types 
of documents? For example, does your jurisdiction 
recognise any privileges protecting documents prepared 
by in-house attorneys or external counsel, or corporate 
communications with in-house attorneys or external 
counsel? 

As mentioned under question 7.2, a warrant to produce docu-
ments under the CCP cannot be addressed to the suspect.  
Further, suspects do not have to produce documents or other 
information that does not exist independent of their will, as 
this would infringe their right not to incriminate themselves.  
Finally, Dutch criminal law recognises professional privilege to, 
for instance, attorneys (Article 218 CCP).  Attorney-client priv-
ileged communication and attorney work products are therefore 
exempted from seizure, unless the communication or the docu-
ments themselves are the object of a crime or have been helpful 
in committing the crime.  

Both in-house attorneys and external counsel may invoke 
privilege in criminal law cases.  Privilege for in-house attorneys 
has been subject to debate, however, as a District Court decided 
that (in short) Shell’s in-house attorneys could not invoke privi-
lege as they had not signed a professional statute that guaranteed 
their independent position.

7.4 Are there any labour or privacy laws in your 
jurisdiction (such as the General Data Protection 
Regulation in the European Union) which may impact 
the collection, processing, or transfer of employees’ 
personal data, even if located in company files? Does 
your jurisdiction have blocking statutes or other 
domestic laws that may impede cross-border disclosure?

Since 25 May 2018, the GDPR has been in force.  On the basis 
of the GDPR, processors of personal data may only process such 
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9 Burden of Proof

9.1 For each element of the business crimes identified 
above in Section 3, which party has the burden of proof? 
Which party has the burden of proof with respect to any 
affirmative defences?

The Public Prosecutor’s Office always has the burden of proof 
and the risk of non-persuasion; it is not for the defendant to 
prove that he has not committed a crime or a minor offence.  If 
the defence wants to present an affirmative defence, the defence 
has to be explicitly mentioned, substantiated with facts and 
circumstances, and sufficiently plausible.  If not, the Judge is not 
obligated to respond to such a defence.

9.2 What is the standard of proof that the party with 
the burden must satisfy?

The Prosecutor has to prove every element of the crime.  A 
Judge may only convict a suspect if he is convinced of his guilt on 
the basis of legal evidence.

9.3 In a criminal trial, who is the arbiter of fact? Who 
determines whether the party has satisfied its burden of 
proof?

The Judge is the arbiter of fact and determines whether the 
Prosecutor has satisfied its burden of proof.

10 Conspiracy / Aiding and Abetting

10.1 Can a person who conspires with or assists another 
to commit a business crime be liable? If so, what is the 
nature of the liability and what are the elements of the 
offence?

Yes.  A person may be criminally liable as a perpetrator if he:
■	 intentionally	cooperated	with	another	person	to	commit	a	

crime, for which it is required that the intellectual and/or 
material contribution of that person is considerable; 

■	 intentionally	 caused	 the	 act	 to	be	 committed	by	 another	
person; or

■	 intentionally	 instigated	a	crime	by	means	of	gifts,	prom-
ises, abuse of authority, use of force, threats, or deception 
or by knowingly and willingly soliciting the commission of 
a crime (Article 47 CC). 

A person may be criminally liable as an accomplice if he either 
intentionally aides and abets in the commitment of a crime or if 
he gives opportunity, means, or information to commit a crime 
(Article 48 CC).

A person may only be criminally liable for conspiracy with 
regard to certain enumerated crimes, such as overthrowing the 
government and terrorist offences.

11 Common Defences

11.1 Is it a defence to a criminal charge that the 
defendant did not have the requisite intent to commit the 
crime? If so, who has the burden of proof with respect to 
intent?

Yes, provided that the crime charged requires ‘mens rea’ (criminal 
intent or gross negligence).  The burden of proof of the requisite 

by an attorney during questioning.  If a suspect has not been 
informed of these rights or has not been given the actual oppor-
tunity to employ these rights, his statement can be excluded 
from the evidence (unless he explicitly and informedly waived 
these rights).  Although witnesses do not have a legal right to be 
assisted during questioning by an attorney, they may occasion-
ally be allowed to do so.  

The invocation of the right to remain silent can – in prin-
ciple – not result in an inference of guilt at trial.  However, if the 
evidence available begs the question why, the Judge may use the 
refusal of such an explanation as evidence.

8 Initiation of Prosecutions / Deferred 
Prosecution / Civil Dispositions

8.1 How are criminal cases initiated?

The Public Prosecutor may initiate a criminal case by either 
issuing a punishment order or a summons with an indictment.

8.2 What rules or guidelines govern the government’s 
decision to charge an entity or individual with a crime? 

The Public Prosecutor has discretionary power in deciding 
whether to charge an entity or an individual with a crime and, if 
so, with which crime.

8.3 Can a defendant and the government agree 
to resolve a criminal investigation through pre-trial 
diversion or an agreement to defer prosecution? If 
so, please describe any rules or guidelines governing 
whether pretrial diversion or deferred prosecution 
agreements are available to dispose of criminal 
investigations.

The defendant and the Public Prosecutor may agree to enter into 
an out-of-court settlement for crimes which do not carry a prison 
sentence exceeding six years and for minor offences.  An out-of-
court settlement usually involves the defendant paying a fine and 
– in the last few years – a press release with a statement of the 
facts.  Out-of-court settlements in sensitive cases, and out-of-court 
settlements that require the defendant to pay a fine exceeding EUR 
50,000, are subject to approval by the Minister of Justice.

8.4 If deferred prosecution or non-prosecution 
agreements are available to dispose of criminal 
investigations in your jurisdiction, must any aspects of 
these agreements be judicially approved? If so, please 
describe the factors which courts consider when reviewing 
deferred prosecution or non-prosecution agreements.

An out-of-court settlement does not have to be judicially 
approved.

8.5 In addition to, or instead of, any criminal 
disposition to an investigation, can a defendant be 
subject to any civil penalties or remedies? If so, please 
describe the circumstances under which civil penalties 
or remedies may apply.

Victims of a crime may seek civil monetary compensation 
for damages occurred.  A victim may do so in both criminal 
proceedings, provided that the claim does not unduly burden 
the criminal trial, and in a civil procedure.
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13 Cooperation Provisions / Leniency

13.1 If a person or entity voluntarily discloses criminal 
conduct to the government or cooperates in a government 
criminal investigation of the person or entity, can the 
person or entity request leniency or “credit” from the 
government? If so, what rules or guidelines govern 
the government’s ability to offer leniency or “credit” in 
exchange for voluntary disclosures or cooperation?

Although there are no formal guidelines or policies on volun-
tary disclosure or cooperation, a suspect may request leni-
ency on the ground that he voluntary disclosed or cooperated.  
The Prosecutor may take the voluntary disclosure or coopera-
tion into account when deciding whether or not to prosecute or 
to offer an out-of-court settlement.  Voluntary disclosure and 
cooperation may be a mitigating factor for Judges, too.

13.2 Describe the extent of cooperation, including the 
steps that an entity would take, that is generally required 
of entities seeking leniency in your jurisdiction, and 
describe the favourable treatment generally received.

See question 13.1.

14 Plea Bargaining

14.1 Can a defendant voluntarily decline to contest 
criminal charges in exchange for a conviction on reduced 
charges, or in exchange for an agreed-upon sentence?

There is no plea bargaining as such in Dutch criminal proce-
dures.  Nevertheless, it is possible to enter into negotiations with 
the Public Prosecutor in order to try to achieve an out-of-court 
settlement (see question 13.1).

14.2 Please describe any rules or guidelines governing 
the government’s ability to plea bargain with a 
defendant. Must any aspects of the plea bargain be 
approved by the court?

See question 14.1.

15 Elements of a Corporate Sentence

15.1 After the court determines that a defendant is 
guilty of a crime, are there any rules or guidelines 
governing the court’s imposition of a sentence on the 
defendant? Please describe the sentencing process.

The Criminal Code and the various special Acts only prescribe 
the types of penalties, maximum penalties, combination of 
penalties, and non-punitive orders that may be imposed.  Within 
the prescribed boundaries, Judges are free to decide on an appro-
priate sentence. 

In deciding on an appropriate sentence, Judges take all rele-
vant circumstances into account, such as whether the defendant 
is a first offender, whether the defendant has paid damages 
to the victim, how much time has passed since the crime has 
been committed, and whether the defendant has ensured that 
no future crimes will occur.  In an effort to ensure equality of 
all citizens, the Council for the Judiciary has drafted sentencing 
guidelines on certain crimes.  Although these guidelines are not 
binding, Judges often take them into account when deciding on 
an appropriate sentence, too.

‘mens rea’ lies with the Prosecutor.  If criminal intent is required, 
the Prosecutor has to prove at least conditional intent (‘dolus even-
tualis’).  In order to prove conditional intent, the Prosecutor 
must prove that the defendant knowingly and willingly accepted 
the considerable chance that a certain consequence would occur.

11.2 Is it a defence to a criminal charge that the 
defendant was ignorant of the law, i.e., that he did not 
know that his conduct was unlawful? If so, what are the 
elements of this defence, and who has the burden of 
proof with respect to the defendant’s knowledge of the 
law?

In principle, this is not a (successful) defence, as everyone is 
presumed to know the law.  However, should the defendant, for 
instance, have gathered trustworthy information on the status 
or the explanation of a certain law (e.g. through a regulatory 
authority), an ‘excusable error of law’ defence could (but will 
very rarely) succeed.  The burden of proof with respect to the 
excusability of the error lies with the defendant.

11.3 Is it a defence to a criminal charge that the 
defendant was ignorant of the facts, i.e., that he did not 
know that he had engaged in conduct that he knew was 
unlawful? If so, what are the elements of this defence, 
and who has the burden of proof with respect to the 
defendant’s knowledge of the facts?

Yes, this defence is part of the defence that there is absence 
of all guilt.  Although the burden of proof of the defendant’s 
knowledge lies with the Prosecutor, the defendant could try to 
convince the Judge that he was not aware of the facts that consti-
tuted the unlawfulness (and did not need to be aware of those 
facts) and that he is therefore not to be blamed.

12 Voluntary Disclosure Obligations

12.1 If a person or entity becomes aware that a crime 
has been committed, must the person or entity report 
the crime to the government? Can the person or entity be 
liable for failing to report the crime to the government? 
Can the person or entity receive leniency or “credit” for 
voluntary disclosure?

As a general rule, there is no obligation to report a crime to 
the government.  Under Article 160 CCP, however, persons 
who have knowledge of certain enumerated crimes (which are 
not relevant in this context) are obligated to report that crime.  
Further, under Article 162 CCP, governmental bodies and civil 
servants that acquire knowledge of certain enumerated crimes 
in the performance of their duties, but are not responsible for 
investigating those crimes themselves, are obligated to report 
those crimes.  The above reporting obligations do not exist if 
the reporting person would risk incriminating himself or close 
relatives by doing so or if that person can invoke a professional 
privilege. 

In the Netherlands, there are no official policies with regard 
to leniency or credit for voluntary disclosure of crimes that have 
been committed by the person or legal entity reporting that 
crime.  Nevertheless, voluntary disclosure may be taken into 
consideration by both the Public Prosecutor and the Judge.
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16.2 Is a criminal sentence following a guilty verdict 
appealable? If so, which party may appeal?

There is no distinction made between a guilty verdict as such 
and a sentencing verdict.  It is therefore not possible to only 
appeal the sentence.

16.3 What is the appellate court’s standard of review?

The appellate court may overturn the District Court’s judgment 
based on its own judgment of the case, since an appeal is a trial 
‘de novo’.

16.4 If the appellate court upholds the appeal, what 
powers does it have to remedy any injustice by the trial 
court?

The Court of Appeals can remedy any error on point of fact 
and/or law.

15.2 Before imposing a sentence on a corporation, must 
the court determine whether the sentence satisfies any 
elements? If so, please describe those elements.

Before imposing a sentence on a corporation, the court must 
determine whether that sentence is within the boundaries 
prescribed by law.

16 Appeals

16.1 Is a guilty or a non-guilty verdict appealable by 
either the defendant or the government?

A guilty verdict is appealable by both the Public Prosecutor’s 
Office and the defendant.  A guilty verdict for a minor offence is 
– in principle – appealable, unless no sentence or a sentence not 
exceeding EUR 50 was imposed.  An acquittal is only appealable 
by the Public Prosecutor’s Office.
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